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STATEMENT OF THE COURT'S JURISDICTION 
This appeal is from a final judgment from the Fifth Circuit 
Court of Salt Lake County, Salt Lake Department, and is taken 
pursuant to the provisions of Rule 3(a) of the Rules of the Utah 
Court of Appeals 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
The appellant has identified the following issues for the 
Court to consider on appeal: 
1. Is the Appellant Legally Responsible for the Damages 
Suffered by the Plaintiff? 
2. Has the Statute of Limitations Run in this Matter 
Precluding the Plaintiff from Recovery? 
3. Is There any Privity of Contract Between the Plaintiff 
and Appellant? 
4. Did the Appellant at any Time Have any Duty of Care 
Towards the Plaintiff? 
5. Did the Small Claims Court Correctly Interpret the 
Facts? 
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Statement of the Case 
This matter concerns the Plaintifffs claim that the 
Appellant, in 1979, incorrectly installed a sewer lateral which 
subsequently, in 1986, caused the Plaintiff to suffer damages and 
caused the Plaintiff to expend sums to repair the wrong allegedly 
done in 1979. 
Filed in Small Claims Court, the Appellant is the only 
remaining Defendant of a number of Defendants sued by the 
Plaintiff. The Defendants who were dismissed by the Small Claims 
judge do not appear in this appeal. The Small Claims Court 
heard the arguments of both parties, neither of which were 
represented by counsel, and the Small Claims court awarded 
judgment to the Plaintiff against the Appellant. This appeal 
follows. 
The record in small claims cases is by tape recording only, 
and the Court of Appeals Guideline for Small Claims Appeals 
indicates that a small claims appeal need not be transcribed. 
Therefore, there are no references to the proceedings in this 
brief. 
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Summary of Arguments 
1. The first argument of the Appellant concerns the identity 
of the party actually installing the disputed sewer lateral, with 
the Appellant claiming that the sewer lateral was installed by an 
E. L. Cline Co., with which the Appellant is not related in any 
manner. The Appellant cannot be held responsible for the actions 
of an unrelated party. 
2. The work performed on the sewer lateral was completed 
and passed inspection on September 10, 1979. The applicable 
statute of Limitations gives one seven years in which to file a 
lawsuit involving alleged defects in construction, and more than 
seven years passed from the completion of the installation of the 
sewer lateral to to the filing of the suit. 
3. Similar to the first argument, it cannot be claimed that 
the Plaintiff, in any manner, contracted with or imposed any duty 
upon the Appellant to perform in any manner whatsoever at any 
time. Under no application of the facts can it be said that 
there was any privity of contract, or any contact whatsoever 
between the Plaintiff and the Appellant, therefore precluding the 
Plaintiff from recovering from the Appellant. 
4. The small claims court did not correctly interpret the 
facts laid out before it, which facts include that statement that 
the sewer lateral was only laid up to the property line and not 
beyond the property line; that there was at least one and 
possibly two persons who dug around the sewer lateral in the 
years between 1979 and 1986; that the Appellant was not employed 
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by or involved with or a part of E.L. Cline Co., which company 
installed the water and sewer lines in the subdivision. 
ARGUMENT 
A. Factual Background: 
In the summer of 1979, Michael Hobbs as an individual was 
employed by the construction company of E.L. Cline Co. as a 
foreman to install water and sewer lines for the developer of the 
Whitewood Estates #2 subdivision located in the southwest part of 
Salt Lake County. The installation of the water and sewer systems 
was completed for the subject property in September of 1979, with 
the governmental inspection given and approved on September 10, 
1979. 
The sewer lateral which is the subject of this dispute was 
installed by the E.L.Cline Co. only up to the perimeter of each 
lot, with the lot owner or the builder of the residence carrying 
responsibility to connect the sewer lateral with the residential 
sewer pipes. 
Sometime after the installation of the sewer work by E.L. 
Cline Co., Michael Hobbs terminated his employment with E. L. 
Cline Co. and joined Hobbs and Sons, a Utah corporation. 
[By way of disclosure and in the interests of fairness, 
the Appellant is aware of two letters indicating that Hobbs 
and Sons was the contractor for installation of sewer and 
water lines in Whitewood Estates #2. The first letter is 
dated January 19, 1981 from Caldwell, Richards and Sorenson, 
consulting engineers, addressed to Floyd J. Nielsen of the 
Taylorsville-Bennion Improvement District, (Exhibit A), and 
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states that Hobbs and Sons completed the sewer and water 
lines for Whitewood Estates #2, and that the lines have been 
inspected and approved. The second letter is dated 
February 13, 1981 from the above Floyd J. Nielsen of the 
Taylorsville-Bennion Improvement District to Brent Tidwell of 
the Salt Lake County Public Works Department (Exhibit B) and 
repeats again that the water and sewer lines have been 
installed by Hobbs and Sons and are acceptable to the 
Improvement District. 
The correspondence between these parties eighteen 
months after the completion of the water and sewer lines is 
incorrect as the work was performed by E. L. Cline Co. with 
Michael Hobbs employed as foreman over the project. Exhibit 
C, a statement from E. L. Cline Co. to Hobbs and Sons, dated 
March 14, 1987, verifies that claim, as do the attached 
Exhibits D-l through D-8 which are: D-l, a governmental 
inspection report of approval for trenches dug, pipe laid and 
manholes constructed given to E. L. Cline for Whitewood 
Estates #2; D-2 through D-7 which are bills from W. R. White 
pipe company for pipe delivered to E. L. Cline Co. at 
Whitewood #2; and D-8, a bill from D&L Supply, a water and 
sewer pipe castings company to E.L.Cline for pipe supplied 
for Whitewood #2. 
The author of this brief is unaware if these documents 
were submitted at the trial of this matter, as the author was 
not retained by the Appellant at that time.] 
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During 1983-1984, the sewer lateral was connected by a third 
party to the residence now owned by the Plaintiff. The Appellant 
was not involved in the connection of the lateral, and has not at 
any time been involved in any of the work performed at Whitewood 
Estates #2. Finally, in 1986, the Plaintiff experienced drainage 
problems with the sewer line on the property and brought the 
instant action against the Appellant. 
B. Arguments of Law: 
1. The Appellant Should Not be a Party to This Action 
The Appellant argues that the Appellant was not involved in 
any of the installation of the water and sewer lines and laterals 
involved in this matter, and cannot be held responsible for acts 
it did not perform, did not undertake, and was not involved with 
in any manner or form until the filing of the instant lawsuit. 
It is acknowledged that Michael Hobbs, now associated with the 
Appellant, was an employee of E.L. Cline Co. which is an entity 
entirely separate and distinct from the Appellant. The alleged 
acts of an employee of E.L. Cline Co. cannot be imputed to the 
appellant simply because the appellant later employed Michael 
Hobbs. 
In addition, it is alleged that the break causing the damage 
to the Plaintiff occurs at a point on the Plaintiff's property. 
The installation of the sewer lateral by E. L. Cline Co. extended 
only to the edge of the property, and not onto the property, 
thereby precluding the Plaintiff from recovering for damages done 
on his property. 
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It was be gross injustice for the alleged liabilities of E. 
L. Cline to be transferred to the Appellant simply because the 
Appellant later employed the employee responsible for the 
installation of the sewer lateral, which lateral was approved by 
the responsible governmental units. The Appellant is not the 
party to whom this suit should be directed, and cannot be held 
responsible. 
2. The Statute of Limitations Bars Recovery 
The work performed by E. L. Cline Go. in installing the 
water lines and sewer lines in Whitewood Estates #2 was given 
approval by a government inspector on September 10, 1979, after 
which date no more work was performed on the premises. Over 
seven years later the Plaintiff filed this action founded upon 
the allegedly faulty construction of the sewer lateral. 
Utah Code Section 78-12-25.5 states: 
No action to recover damages for any injury to 
property, real or personal, or for any injury to the 
person, or for bodily injury or wrongful death, arising 
out of the defective and unsafe condition of an 
improvement to real property, not any action for damages 
sustained on account of such injury, shall be brought 
against any person performing or furnishing the design, 
planning, supervision of construction or construction of 
such improvement to real property more than seven years 
after the completion of construction. 
In the instant action, it appears that the Plaintiff is 
attempting to recover for damages to personal property (the sewer 
lateral) arising out of the alleged defective and unsafe 
condition of the improvement to real property. But as stated 
above, the inspection certificate was issued on September 10, 
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1979. The seven year time limit expires on September 10, 1986, 
which is prior to the time the Plaintiff filed this action. 
If this action is construed as a breach of contract action, 
then a four year limitation applies. 
In no event does the Plaintiff have the right to bring this 
action, as the Court is deprived of subject matter jurisdiction 
by virtue of the Statute of Limitations. 
3. There is no Privity of Contract Between the Plaintiff and 
the Appellant 
In order for a litigant to successfully pursue a breach of 
contract action or a negligence action (depending on the manner 
in which this matter is construed), the litigant must prove some 
contractual relationship between the parties, or prove the 
assumption of some duty by the Appellant to the Plaintiff which 
duty has been breached. In the instant action, the Plaintiff has 
absolutely no relationship to the Appellant as follows: 
a. The appellant did not perform the work complained of; 
b. The installation of all work was performed and 
contracted by the developer of the subdivision and not by the 
Appellant; 
c. The Plaintiff purchased the residence from either the 
developer or a third party and not from the Appellant; 
d. The Plaintiff or the third party predecessor connected 
the lateral extending to the edge of the Plaintiff's lot to the 
residence of on the lot without any assistance, advice or 
consulting by the Appellant. 
In no event was there at any time any relationship between 
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the Plaintiff and the appellant, therefore precluding the 
appellant from proceeding against the Appellant. 
4. The Small Claims Court Has Improperly Interpreted the 
Facts 
At the hearing of this matter in small claims court, 
substantial evidence was presented by the Appellant that the 
break in the sewe line break was on the Plaintiff's own property, 
and that at least one, if not two, intervening parties had dug in 
and around the lateral installed by E. L. Cline Co. in the years 
between 1979 and 1986. On both of these issues, i.e., whether the 
Appellant could possibly have any responsiblility for damages done 
beyond the point where sewer laterals were Installed; and whether 
there was an intervening cause which was the source of the 
damages to the Plaintiff's sewer line, the Small Claims Court 
incorrectly applied the facts and the law. 
CONCLUSION 
Based upon each of the foregoing legal arguments, i.e., 
improper party, statute of limitations, privity of contract and 
misapplication of the facts, the Court of Appeals must dismiss 
the complaint of the Plaintiff and awa rd the Appellant its costs 
incurred in pursuing this appeal. 
Dated this C^lday of March, 1987. 
H. BECRE DEftN 'BECREfc 
Attorney for Appellant 
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C19D5-19453 
A. Z. RICHARDS 
C19QS-19673 
A. H. SDRENSEN 
C1932-19743 U 
ALDWELL, 
"OVER SEVEN DECADES OF ENGINEERING SERVICE" CABLE ADDRESS 
CR&5 SALT LAKE UTAK 
ICHARDS & \ QRENSEN, INC. 
CONSULTING ENGINEERS 
26 SOUTH STATE - SUITE 300 
SALT LAKE CITY. UTAH B4111 
PHONE: 364-5691 
January 19, 1981 
Mr. Floyd J. Nielsen, General Manager RE: WHITEWOOD ESTATES NO. 2 
Taylorsville-Bennion Improvement District 5700 South 3615 West 
1300 West 4700 South 
Salt Lake City, UT 84118 
Dear Floyd: 
HobbsJ5_Son^ has completed the sanitary sewer and wftter lines for the 
"aBove project for Arnold Development Co. 
These lines were constructed in accordance with the Drawings, Specifications 
and the recommendations of the Engineers in the field, and have been tested 
and placed in service. 
As-built Drawings of these lines were delivered to your office on 
January 15, 1981. 
Please find enclosed one copy of the cost estimate for the work as constructed. 
Sincerely yours, 
CALDWELL, RICHARDS & SORENSEN, INC. 
By: ^ ^ ^ U ^ ( ^ ^ ^ ^ 
George W. Foul sen, Jr'/ J^ 
mb 
E i U > .4 
February 13, 1981 
MR. BRKOT TIDWSLL 
Salt L&W& County Public Works Department 
The Engineering Office 
2033 South State Street 
Salt Lake City9 Utah 84115 
Ret Whitevood Sub* # 2 
Dear Kr« Ti&i/elli 
The Culinary water and Sanitary sever lines have buen 
installed in whitevood # 2 Subdivision* 
The Sewer &n& Water lina installation and other work 
completed by Hobbs & Sons, the Contractor, has been accepted 
by the Taylorsville B^nnion Improvement District* 
Tha Contractor has provided a one year guarantee on all 
the work including the compaction within the roads and streets* 
Respectfully Submitted byi 
TAYLORSVILLB BSNNION IMPROVEMENT DISTRICT 
/ A . [ - ••• / / '-.'•• 
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Floyd J^'U'Ielsen, General manager 
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ORDERED SHIPPED B.O. PART NO. DESCRIPTION QUANTITY PRICE UNIT AMOUNT 
2 \0 
5Q0 
WtJctzs'] \-2'7- # ' W 6 s C'y. '^•O !3±,££ e. 
< < ' mwfc-i'ji ^V'7^3 y^_^  i «2" / £ .'O cr.ri.-
/ 3 3 
*33 
^33 ^^^^^'Z ? • / > ? (?*£.^ r~f. /y\ '*-"/<^ 
SUB TOTAL DISCOUNT DRAYAGE TAX 1 TAX 2 TAX 3 TAX 4 
kLL CLAIMS AND RETURNED GOODS MUST BE ACCOMPANIED WITH THIS Bl L L 
ERMS: 2% 10TH OF THE MONTH, PROX.-NET 30. A FINANCE 
IHARGE OF 1V2% PER MONTH WHICH IS AN ANNUAL PERCENT-
AGE RATE OF 18% WILL BE ADDED TO ALL INVOICES NOT 
AID WITHIN 30 DAYS OF STATEMENT DATE. RECEIVED BY 
PAY THIS AMOUNT 
£*.W\ l- D- -6 
INVOICE 
111BT7 
rCL . CX.t 
SOLO 
TO 
W. R. White, COMPANY WST0NS< 
GENERAL OFFICE / ^ ^ % \ MURRAY OFFICE 
PH. 394-6621 - P!O. BOX 9176 ((f^'^^1) PH ' 2 6 2 ' 2 5 6 1 • 5 2 6 5 s o- M A , N 
OGDEN, UTAH 84409 \ | s p / MURRAY, UTAH 
DIRECT TELEPHONE SERVICE TO OGDEN FROM SALT LAKE CITY 359-8605 
5 C*C* r SHIP TO 
SdLb 6V ON Actr: 
JOB. 
MDSE. RET 
/f , / . / ^ r U . &, .^VV V J» «*» * * • r / r 
CREDIT TRUCK NO. & DR CASH C.O.D. CHARGE PAID OUT 
INV. DATE CUST. ORDER NO. ORDER DATE OUR ORDER NO. DATE SHIPPED INVOICE 
CD 
JUL 1 9 79 7 - / €:?*/ ***** 
ORDERED SHIPPED B.O. PART NO. DESCRIPTION QUANTITY PRICE UNIT AMI 
i0 \5£0 
500 
&&0 
500 
WuerOzal p 5~- • # ' W ' / 3 ^ j , ^ 5 ^ ? 
500 c 
/o / 2 ^ / ^ ^ nosztof G'O') c*ikj£r /x /**/< 
SUB TOTAL DISCOUNT B R A Y A G E T A X I — 
.5375 
T A X T TAX 3 TAX 4 
ALL CLAIMS AND RETURNED GOODS MUST BE ACCOMPANIED WITH THIS BILL 
TERMS 2% 10TH OF THE MONTH, PROX.-NET 30 A FINANCE 
CHARGE OF 1'/,% PER MONTH WHICH IS AN ANNUAL PERCENT-
AGE RATE OF 18% WILL BE ADDED TO ALL INVOICES NOT €M1 M PAY THI 
:.^;.^r.^^"*v 
1® and C D SUPPLY 
WATER AND SEWER GRAY IRON CASTINGS 
r 
SOLD 
TO 
L 
E L Cline 
P.O. BOX 420 • 2176 WEST CENTER • PRO VO, UTAH 84601 
PROVO PHONE SALT LAKE CITY PHONE 
373-3447 
~i r 
^3-5215 
White Wood # 20 
INvOlLF DATE 
Auf' ±o ilj 
SHIP 5300 So 3600 West 
TO 
Turn On 3600 West Go So to 
J L White Wood 
0 r EEN T fR t 0 CuSTO'/ER ORDER NUMBER 
Con 10 % 10 tli 
DISCOUNT ON 
MATERIAL ONLY 
IM-* r w HIP OATf ARITTEN BY 1 CASH [CHARCElCREDIT ICASH HEF SPECIAL SHIPPING INSTRUCTIONS } AH) [C )LLfr lT 
Con X X X 
CATALOG 
NUMBFR DESCRIPTION 
9 
20 
A 1130 
8040 
Ring & cover vented Sewer 
Valve Boxes 
TOTAL 
DISCOUNT 
127, 00 
00 
1143. 
640. 
00 
00 
,1783. 00 
MERCHANDISE Wll L BE ACCEPTED FOR RETURN WITH 
r OUR INVOICE NUMBER AND AUTHORIZATION ABOVE 
KHANDISE IS FOR RESALE PURPOSES AS BETWEEN 
UER ANO OUR COMPANY UNLESS OTHERWISE NOTED 
IMS FOR SHORTAGE MUST BE FILED WITHIN 10 DAYS 
CITY TAX PREPAID FREIGHT TOTAL TAX & FREIGHT 
34. 
dEAD CAREFULLY /]!(. lilt, 
v
 —* *
J t
 * SIGNATURE OnMjTHCmi r?ED PURCHASER 
A CE9VICE CHARGE O r l PER M O N T H 
A L L BE MADE O N PAST CUE BALANCES 
TOTAL 
AMOUNT 
INVOK t T j fAL 
1307. 69 
t ;VA + D- $ 
